United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT vOF RECORD. 


Court of Appeals of the District of Columbia. 


APRIL TERM, Iit23. 


No. 396 



MARY GRESHAM MAOIIKN, PLAINTIFF IN ERROR, 


vs. 


WILLIAM E. YOST. 


i 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMN! A. 


FILED MARCH 2, 1923. 


PRINTED MARCH 26, 1923. 





Court of Appeals of the District of Columbia. 


APRIL TERM, 1923. 

No. 3969. 


MARY GRESHAM MACIIEX, PLAINTIFF IN ERROR. 

VS. 

WILLIAM E. YOST. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Trlnt. 

Declaration . 7 7 

Affidavit of merit. 2 2 

Particulars of demand. g r t 

Memoranda . g 5 

Defendant’s pica. g 5 

Finding . 7 5 

Judgment. 7 g 

Memoranda . ^ g 

Assignment of errors. 7 g 

Designation of record. g 7 

Bill of exceptions. 9 7 

Exhibits. 70 77 

Certificate of clerk of municipal court. 20 15 

Writ of error. 21 16 


Judd & Detweileb (Inc.), Printers, Washington, D. C., March 14, 1923. 

I 

























Court of Appeals of the District of Columbia. 


No. 3969. 

Mary Gresham Machen, Plaintiff in Error, 


William E. Yost. 


Municipal Court of the District of Columbia. 

At Law. 

No. 71368. 

William E. Yost, Plaintiff, 


Mary Gresiiam Maciien, Defendant. 

Be it remembered. That in the Municipal Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

Declaration. 

Filed July 7, 1921. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. 71368. 

William E. Yost, Plaintiff, 


Mary Gresham Machen, Defendant. 

Count One. 

The plaintiff, William E. Yost, sues the defendant, Mary Gresham 
Machen, who is a resident of Baltimore, Maryland, for that hereto- 
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MARY GRESHAM MACIIEN VS. WILLIAM E. YOST. 


fore, to wit, on the 5th day of July, 1921, the defendant was in¬ 
debted to the said plaintiff in the sum of Four Hundred Fifty-nine 
and 65/100 Dollars ($459.65) for so much money by the said 
plaintiff before that time paid, laid out, and expended for the use 
and benefit of the said defendant at her special instance and request, 
and being so indebted, she, the said defendant, in consideration 
thereof, afterwards, to wit, on the day and year last aforesaid, under¬ 
took and then and there faithfully promised the said plaintiff to 
pay him the said last-mentioned sum of money, when she the said 
defendant should be thereunto afterwards requested. 

2 Yet the said defendant, not regarding her said under¬ 

taking and promise, has not paid to the plaintiff the said sum 
of money, or any part thereof, although often requested so to do. 

Count Two. 

And the said plaintiff sues the defendant for other moneys pay¬ 
able by the defendant to the plaintiff: 

For goods sold and delivered by the plaintiff to the defendant; 

And for work done and materials provided by the plaintiff for 
the defendant at her request; 

And for money lent by the plaintiff to the defendant; 

And for money paid by the plaintiff for the defendant at her 
request; 

And for money received by the defendant for the use of the plain¬ 
tiff ; 

And for money found to be due from the defendant to the plain¬ 
tiff on accounts stated between them. 

Wherefore the plaintiff brings this suit and claims of and from 
the defendant the sum of Four Hundred Fifty-nine and 65/100 
Dollars ($459.65) with interest thereon from the 5th day of July, 
1921, according to the particulars of demand hereto annexed. 

W. J. DOW, 
Attorney for Plaintiff. 

Affidavit of Merit. 

William E. Yost, being first duly sworn on oath deposes and 
says: 

That he is the plaintiff named in the declaration filed herewith, 
wherein Mary Gresham Machen is defendant; that he has a good 
cause of action against the said defendant, which said cause of ac¬ 
tion is as follows, to wit: 

That heretofore, to wit, on the 20th day of October, 1920, and for 
sometime prior thereto the said defendant was the owner of the 
hereinafter described real estate situate in the District of 
6 Columbia; that the said defendant is a non-resident of the 
District of Columbia and has an estate in the District of 
Columbia. 
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That heretofore, to wit, on the said 20th day of October 1920 
and lor sometime prior thereto, one Joseph C. Zirkle, a real estate 
broker of the District of Columbia, was the duly constituted agent 
of said defendant, with authority among other things to negotiate 
the sale of the hereinafter described real estate with such buyer for 
the same as the said Zirkle could procure. * 

That on, to wit, the 20th day of October, 1920, the plaintiff 
executed a certain contract in writing between himself as the pur- 
f" 1 ? theSRld Joseph C. Zirkle, acting as the dulv authorized 
agent of the aforesaid owner of said premises as aforesaid, wherebv 
the said pkintiff agreed to purchase and the defendant agreed to seil 
to plaintiff the hereinafter described real estate at and for a price 
a ? . s 1 l ™ set forth in said contract, upon which said contract the 
plaintifl made a cash deposit of $200 on October 20, 1920 and 
a further deposit of $1,000 on January 17, 1921; that the afore¬ 
said contract was thereafter approved by the said defendant 

1 hat among other things the said contract provided that the title 

VnThl P t n 0I ?h r,y ’i' Vh ! C ^ WaS , t0 b ? 1 P assed fa y the said Mary Gresham 
-lachen to the plaintiff under said contract, was to be a good record 

title, and that all taxes including taxes and assessments for special 
improvements whether levied or not were to be paid by the vendor 
and that sani taxes were to be adjusted to date of transfer 
That the aforesaid real estate is described as follows: I.ots 2 and 
3 in Square No. 26o2 in the County of Washington, District of 
Columbia, as per plat recorded in Book 1162, page 72 of the Land 
Records of the District- of Columbia, beginning on the north side of 
Buchanan Street in said District 110 feet west of the west 
81 C ,i?^ ?i x ee , nt J? Street and running thence westerly on the 
north side of Buchanan Street 130 feet, thence northerly 
parallel with Sixteenth Street to a projected roadway in the ml 

wb 1 ?! 9 fo .V he f pn r t , ltlon . of ‘] le 1!l «fi d <m Estate, thence along P t he 
southerly side of said projected roadway to the intersection with a 

line drawn northerly from the place of beginning parallel with 

That on, to wit, the 11th day of September, 1920, the said Marv 
iresham Machen, through her duly authorized agent, one Fred A. 

. chmidt acting or her in t-liat behalf, filed with the Engineer De¬ 
partment of the District of Columbia an order for the construction 
of certain water mains and sewers connecting the aforesaid real 
estate with the water and sewer service of the District of Columbia • 
which said work was authorized and provided for by eertai“s 
of Congress then and now in full force and effect; that the work 
on said order was commenced bv the said District of rnlnmhi. „„ 
m wit, the 10th day of February, 1921, and finXd aS comlted 
by them, on to wit, the 24th day of February, 1921; that the P total 
cost of said work is as set forth in detail in the bill of particulars 
hereto annexed and hereby made a part hereof; and that the cort 
of the aforesaid special improvements were taxed and assessed 

rdp«mLses af0reSaid rCal 6State and thereb y became alien^ot 
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That thereafter, to wit, on the 1st day of March, 1921, the said 
Mary Gresham Machen conveyed by deed the aforementioned real 
estate in fee simple to the plaintiff, coincident with which the plain¬ 
tiff paid to the defendant the full balance of the agreed purchase 
price for said real estate according to said contract and did all and 
singular the things to !>e by him done and performed in the prem¬ 
ises, by reason whereof the plaintiff became entitled to have and 
require of the said defendant that she pay all taxes and as- 
5 sessments of every nature whatsoever then assessable against 
said property. 

That thereafter, to wit, on or about the 15th day of March, 1921, 
the plaintiff discovered that the said defendant had not paid the 
taxes and assessments levied for the aforesaid special improvements 
made as aforesaid to the said real estate and agreed to be paid by 
the plaintiff as aforesaid; that inasmuch as said taxes and assess¬ 
ments were a lien against said property and it was the duty of said 
defendant to pay them as aforesaid, the plaintiff many times re¬ 
quested the said defendant to pay the said taxes and assessments 
for said special improvements. 

Notwithstanding the premises the said defendant refused to pay 
said taxes and assessment for said special improvements and con¬ 
tinued so to refuse, wherefore, on, to wit, the 5th day of July, 1921, 
the said plaintiff in order to release his said real estate from the 
lien of said taxes and assessment paid to the Collector of Taxes for 
the District of Columbia, for the use and benefit of the said de¬ 
fendant, the amount of said taxes and assessments, together with 
the interest thereon to the said 5th day of Julv, 1921, which said 
amounts total the sum of $459.65. 

And there is now justly due and owing to the plaintiff from the 
defendant the sum of $459.65, with interest on said sum from the 
5th day of July, 1921, until paid, exclusive of all set-offs and just 
grounds of defense, besides the costs of this suit. 

WILLIAM E. YOST. 

Subscribed and sworn to before me this 7th dav of Julv, 1921. 

[seal.] D. FULTON HARRIS, 

Notary Public. 
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Particulars of Demand. 


6 Mary Gresham Machen to William E. Yost, Dr. 

July 5, 1921.—To payment made by plaintiff to Collector of 
Taxes of the District of Columbia as follows: 


Account of construction of 50 feet of sewer along Bu¬ 
chanan Street abutting on Lot 3 in Square 2652, D. C. 
Interest on said amount.;. 

Account of construction of 50 feet of sewer aiong Bu¬ 
chanan Street abutting on Lot 2 in Square 2G52, D. C. 
Interest on said amount. 


Account of construction of 50 feet of 
chanan Street abutting on Lot 2 
Account of construction of 50 feet of 
chanan Street abutting on Lot 3 
Interest on said amount. 


water main along Bu- 
in Square 2652, D. C. 
water main along Bu- 
Square 2652, D. C. 


in 


$75.00 
1.30 

120.00 

2.08 

160.00 

100.00 

1.27 


$459.65 

With interest on $159.65 from July 5, 1921, until paid. 

Memoranda. 

July 7th, 1921.—\\ rit of Attachment before judgment ordered 
to be issued, signed by Judge Mattingly. 

July 7th, 1921.—Attached goods, chattels and credits of the de¬ 
fendant in hands of Joseph C. Zirkle. Signed Eskridge, Deputy, 
U. S. Marshal. 

July 21, 1921.—Order releasing attachment against Joseph C. 
Zirkle filed by plaintiff’s Attorney. 

Defendant's Plea. 

Filed November 28, 1922. 

Comes now the defendant and for plea to the declaration and 
each count thereof filed in the above entitled cause, says she is not 
indebted in manner and form as in said declaration alleged, and 
that she did not undertake or agree in manner and form as in said 
declaration alleged. ' GEORGE H. LAMAR 

LUCIUS Q. C. LAMAR, 

Attorneys for Defendant. 


7 Finding. 

November 28, 1922. 

M. 2, P. 381. 

Come now the parties hereto and thereupon this cause being 
heard and submitted, the Court finds in favor of the plaintiff for 
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the sum of One hundred and ninety-eight and 38/100 Dollars 
($198.38) with interest from July 5th, 1921. (Defendant notes ex¬ 
ception.) 

Judgment. 

December 5, 1922. 

M. 2, P. 382. 

It appearing that under Rule of Court judgment on the finding 
entered herein on November 28th, 1922 should be entered, it is so 
ordered. Wherefore, it is considered that plaintiff recover of de¬ 
fendant the sum of One hundred and ninety-eight and 38/100 Dol¬ 
lars ($198.38) with interest thereon from July oth, 1921, and 
costs. 


Memoranda. 

January 5, 1923.—Order extending time for submitting Bill of 
Exceptions to be settled to February 15th, 1923, signed by Judge 
Terrell. 

February 15, 1923.—Bill of Exceptions submitted by Attorneys 
of Record. Signed by Court and ordered of record nunc pro tune, 
(m. 2 p. 465.) 

Assignment of Errors. 

Filed February 26, 1923. 

Comes now’ the Defendant in the above entitled cause and assigns 
for review on appeal, errors committed by the Trial Court in the 
following particulars: 

(1) In holding in effect that the Defendant below’ was liable for 
the payment of the amount of the sewer assessment, levied subse¬ 
quent to the execution, delivery, and recording of the deed and 
based upon work begun subsequent to the execution of the contract. 

(2) In finding for the plaintiff, in the amount of $198.38, with 
interest, from July 5, 1921, under all the facts in the case. 

(3) In entering judgment in favor of the plaintiff for $198.38, 
w T ith interest, from July 5, 1921. 

(4) In finding for the Plaintiff under the pleadings in the ac¬ 
tion. 

GEORGE H. LAMAR, 

LUCIUS Q. C. LAMAR, 

A ttys, for Pit. 


M 
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8 Filed February 26, 1923. 

In the Municipal Court of the District of Columbia. 

No. 71368. 

William E. Yost, Plaintiff, 
vs. 

Mary Gresham Machen, Defendant. 

Designation of Record. 

The Clerk in preparing the designation of record on appeal, will 
include the following: 

(1) The Declaration, Affidavit of Merit, and Bill of Particulars. 

(2) Memorandum of writ of attachment, and the Marshal’s re¬ 
turn. 

(3) Memorandum of order releasing attachment against Joseph 
C. Zirkle. 

(4) Defendant’s plea. 

(5) Court’s finding in favor of Plaintiff. 

(6) Judgment for Plaintiff. 

(7) Memorandum or Order of Court, extending time for sub¬ 
mitting Bill of Exceptions. 

(8) Memorandum of the submission, settling and filing of the 
Bill of Exceptions. 

(9) The assignment of Errors. 

(10) This designation of record. 

(11) Writ of Error. GEORGE II. LAMAR, 

LUCIUS Q. C. LAMAR, 

Attorneys for Defendant. 

Service of copy admitted this 26th day of February, 1923. 

W. J. DOW, 
Attorney for Plaintiff. 

9 In the Municipal Court of the District of Columbia. 

No. 71368. 

William E. Yost, Plaintiff, 
vs. 

Mary Gresham Maciien, Defendant. 

Bill of Exceptions. 

Filed Feb. 15, 1923. Municipal Court, District of Columbia. 

Be it remembered that this cause came on for trial before the Hon¬ 
orable Robert N. Terrell, one of the Judges of the Municipal Court 


i 
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of the District of Columbia, sitting without a jury, on November 28, 
1922. 

The following stipulation and agreed statement of facts were in¬ 
troduced as evidence and read to the Court: 

It is hereby stipulated and agreed by and between William J. 
Dow, as attorney for the plaintiff, and George H. Lamar and Lucius 
Q. C. Lamar, as attorneys for the defendant, as follows, to-wit: 

1. That the necessity for an affidavit of defense under the rules be 
and is hereby waived on the part of the plaintiff, and that case may 
be proceeded with the same as if such affidavit had been filed in due 
time and had put the plaintiff on his proof. 

2. That at any time before trial the defendant may file general 
issue pleas to each of the counts in the declaration, and that the case 
will proceed to trial on joinder of issue by the plaintiff therewith. 

3. That subject to objection on the part of either party as to the 
relevancy of any feature thereof, it is hereby stipulated and agreed 
that the following are agreed to be facts in the above entitled cause, 
to-wit: 

(a) That on the 20th day of October, 1920, and for some time 
prior thereto, the defendant was the owner of certain parcels of 

ground in Square 2652 in the District of Columbia, which 
10 said parecls included the ground subsequently surveyed and 
designated as Lots 2 and 3 of said Square; that the said lots 
abut on Buchanan Street and that said street is situated between and 
touching Squares 2651 and 2652; that on the said October 20, 1920, 
one Joseph C. Zirkle, a real estate broker doing business in the Dis¬ 
trict of Columbia, received from the plaintiff therein Two Hundred 
Dollars ($200.00) and gave a receipt therefor, a copy of which is 
hereto attached as a part hereof, marked Exhibit A; “and that the 
land therein described constitutes what is known as Lots 2 and 3 of 
said Block 2652; that said receipt, in the form prepared was not ap¬ 
proved by the defendant; but the same, as subsequently redrafted 
by Arthur W. Machen, her attorney, bearing the same date of Oc¬ 
tober 20, 1920, was thereafter signed by the plaintiff, and by the said 
Zirkle, and was approved by the defendant, acting through her said 
Attorney, duly authorized and duplicates were received by each of 
the parties on or about November 24,1920, and that the terms of said 
contract, so signed and approved, were identical with the copy thereof 
hereto attached as a part hereof, marked “Exhibit A,” with the ex¬ 
ception of the notation at the foot thereof as made by said Zirkle on 
the duplicate of the plaintiff under date of January 17, 1921, which 
is a true copy of such notation. 

(b) Thereafter, to-w T it, under date of February 10, 1921, said 
Zirkle transmitted to said Arthur W. Machen a form of deed from 
the defendant to the plaintiff for execution by the defendant and a 
form of a proposed deed of trust to secure the note of purchaser for 
the principal of the deferred purchase money amounting to Five 
Thousand Three Hundred and Fifty Dollars ($5,350.00), together 
with a statement showing all debits and credits contemplated inci¬ 
dent to the closing out of the transaction which included taxes 
$470.11, and which did not indicate any special assessment, a copy 
of which statement is attached hereto as" a part hereof marked “Ex- 
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hibit B;” that said item of taxes $470.11 included taxes on 
li. ground other than the aforesaid lots two (2) and three (3) • 

, .. “I* 4 thereupon, to-wit, under date of February 15, 1921, said 

Arthur IV. Machen transmitted to the said Zirkle the original deed 
as dated and acknowledged by the defendant on February 12 1921 
together with a form of deed of trust and note for execution by the 
P“, and raising as his only objection to the statement that there 
should be a certain credit in the adjustment of taxes on the property 
for the period from the date of transfer to June 30, 1921, the period 
to which taxes had been paid by the defendant; that thereafter, to 
/ on } Iarch 7 1921), the plaintiff called at the office of said 
/irkle and exccured the note for the deferred purchase money and 
deed of trust securing the same, under date of March 1, 1921* that 
on the same day plaintiffs wife executed said deed of trust, and both 
then duly acknowledged the same; a copy of said deed of trust is at¬ 
tached hereto, marked “Exhibit C;” the plaintiff thereupon left said 
note and deed of trust with the said Zirkle, with whom there had 
previously been deposited by said plaintiff the sum of Twelve Hun¬ 
dred Dollars ($1,200.00) of the purchase price of $0,853.63 as afore¬ 
said; thereafter, to wit, on March 10, 1921, the said Zirkle obtained 
the hereinafter mentioned certificate of taxes and thereupon esti¬ 
mated the amount of the taxes chargeable to the said plaintiff to be 
the sum of $2o.00; and thereafter, to wit, on March 16, 1921, the said 
Zirkle stated to the plaintiff the balance due from him which 
amount was on the same day paid to the said Zirkle by the plaintiff; 
the said Zirkle having retained in his possession both said deed and 
deed of trust, thereupon delivered said deed to the plaintiff and 
thereafter to wit on March 17,1921, the said Zirkle placed said deed 
and said deed of trust on record, said deed being recorded in Liber 
4oll, folio 186, the original of which deed is hereto attached as a 
part hereof, marked “Exhibit D;” that on the same day, to 
1- wit, March 17, 1921, said Zirkle rendered an itemized ac¬ 
count to the defendant, a copy of which is hereto attached as 
a P a ^f heicof, marked Exhibit E,” and enclosed therewith the de¬ 
ferred purchase money note and the receipt of the Recorder of Deeds 
for the aforesaid deeu of trust; that the tax items on said statement 
did not include any part of the special assessments hereinafter set 
^thand forming the subject matter of this action; that the item 
of $25.00 credited to the defendant in said statement under the item 
of “adjustment of taxes” was arrived at by said Zirkle as follows: 
the assessment of the property having been in lump and not by lots 
said Zirkle, in prorating between the plaintiff and the defendant 
tho taxes on the property purchased, estimated that $75.00 was the 
proper basis for the taxes on said lots 2 and 3 for the year ending 
June 30, 1921; and, in prorating said sum of $75.00 between the 
plaintiff and the defendant, charged one-third thereof, from March 
1, to June 30, 1921, against the plaintiff, and the balance, i. e. from 
July 1, 1920, to March 1, 1921, against the defendant. 

(c) That under date of September 7, 1920, the defendant 
through her Attorney, Arthur W. Machen, in conjunction with an¬ 
other property owner, signed and caused to be filed an “Application 
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for Sewer,” addressed to the Board of Commissioners of the District 
of Columbia, Washington, D. C., containing the following language* 

“The undersigned property owners on Buchanan Street, between 
16th and 17th Streets, Northwest, in the District of Columbia, peti¬ 
tion that a sewer be laid on Buchanan Street, Square 2651 from 16th 
Street to the end of dedicated area.” 


a copy of which letter is hereunto attached as a part hereof marked 
“Exhibit F;” that on October 7, 1920, the construction of a sewer 
on Buchanan Street was ordered by the Commissioners of the Dis¬ 
trict of Columbia; that, according to the records of the Sewer Depart¬ 
ment, the work of construction of said sewer was begun on 
13 February 10, 1921, and completed February 21, 1921. 

(d) That, without any application on the part of the de¬ 
fendant therefor, the records of the Water Department show that the 
laying of a water main on Buchanan Street was ordered by the Com¬ 
missioners of the District of Columbia on December 8, 1920, and 
that the work of construction thereof was begun on February 28, 
1921, and was completed on March 14, 1921. 

(e) That under date of March 10, 1921, the proper official in the 
office of Collector of Taxes of the District of Columbia issued a cer¬ 
tificate of taxes to the said Joseph C. Zirkle, stating among other 
things that there was “no unpaid special assessment to date” against 
said property and also that there was “no unpaid water main assess¬ 
ment to date” against the property, as will further appear by the 
original of said certificate hereunto attached as a part hereof marked 
“Exhibit G.” 


(/) That on March 21, 1921, the date relative to the construction 
of the aforesaid sewerage improvement having reached the Special 
Assessment Clerk of the District of Columbia, there was a proper ap¬ 
portionment of cost made against the properties benefitted by said 
improvement, and, agreeably to the custom prevailing in said oflicc 
for many years past, the item of expense apportioned as a special as¬ 
sessment against such piece of property affected was first placed upon 
the special assessment roll and, simultaneously therewith, tliere was 
prepared and mailed on March 21, 1921, addressed to the defendant 
in the City of Baltimore, notice of said action, together with the 
sewer assessment bill, in the form of a letter of transmittal and sewer 
assessment, the originals of which are hereunto attached as a part 
hereof marked “Exhibits ‘IF and TJ ” 

(g) That on April 11, 1921, the Water Main Tax Division of the 
Office of the Assessor of Taxes for the District of Columbia having re¬ 
ceived the appropriate data showing details of cost and com- 
14 pletion of construction of the aforesaid water main, there was 
a proper apportionment of cost made against the properties 
benefitted thereby and, agreeably to the custom prevailing in said 
office for many years past, what was so apportioned as a special assess¬ 
ment against each piece of property affected was on said day first 
placed upon the w*ater main special assessment roll; and, simultane¬ 
ously therewith, there w*ere prepared and mailed on April 11, 1921, 
addressed to the defendant or her agent in the City of Baltimore, 
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"° tiC Jr ° f said action, a copy of which notice is hereunto attached as 
a part hereof, marked “Exhibit J.” 

(h) That the special assessment for sewer against the two lots in 
question amounted to the aggregate sum of $195.00 and the special 

“s e um o O f r $ 2 a 60 r 00 am the tW ° lotS above stated a,nounted 

(t) That the costs of said special improvements were not charged 

fhat n tw r n P ff d n } ’ th . e de /. e i* dan ‘ at t ' ,e time of the aforesaid transfer; 
that thereafter the plaintiff made a demand on the defendant to pav 

the same, which the defendant refused to do; that thereupon to wit 

?L JU '. V 5 f J. 9 ? 1 - l he plaiptiff paid t0 Collector of Taxes of The 
District of Columbia the full amount of said assessments together 
'util certain accrued interest aggregating the sum of $459.05, and 
hereafter instituted this action against the defendant, and filing with 

JaTd d sum r Tf 1 $459 a 65 1S partlCulars ° f demand > the items makin R up 

(;') That the defendant did not request the plaintiff to make such 
payment and has refused to reimburse the plaintiff therefor. 

{k > V lat th e plaintiff in making said payment to the Collector 
of faxes did so to relieve his said property from the lien cx- 
io istiiig at the time of payment of amount of such lien and 
aiising b\ reason of the aforesaid special improvement 

W. J. DOW, 

Attorney for Plaintiff. 
GEORGE II. LAMAR, 

LUCIUS Q. C. LAMAR, 
Attorneys for Defendant. 

In addition to the foregoing written stipulation and agreed state¬ 
ment of facts introduced as evidence herein, it appeared as a further 
fact orally, over objection of defendant as to relevancy that the 
makmg of the “Application for Sewer” by defendant as set forth in 
subparagraph (c) °f paragraph No. 3 hereof was not communicated 
to the said plaintiff by the said defendant or by any one for her at or 
prior to the time of the execution of the contract of sale herein, nor 
was it otherwise brought to his attention by the defendant or any 
one for her. ' 

16 The following is the substance of the Exhibits adduced in 
evidence: 

Exhibit A. A. 

Joseph C. Zirkle, 
heal Estate, Loans & Investments, 

203 Colorado Bldg., 14th & G Sts. N. W., 

Washington, D. C. 

* 200 ; October 20th, 1920. 

Received of William Edward Yost a deposit of Two hundred dol- 
lars to be applied as part payment in the purchase of Lots in Block 
2652 with improvements thereon * * * 
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Title to be a good record title or deposit refunded. Taxes interest/ 
rents and insurance to be adjusted by calculation to date of transftf 
Taxes and assessments, whether levied or not, for special improve- 
merits already made, to be paid by vendor P impnne- 

the ^ofUrpuLhii'r CO " VC -* an * ing ’ rCC ° rding 8nd Notary fecs at : 

This contract is made, subject to approval by owner. 

JOSEPH C. ZIRKLE, 

Accepted by Agent. 

WM. E. YOST, M 

Purchaser. 

r 

Exhibit A. 

• ^f°“ ,ra . c ‘ b ° arS thc san ? e dnte - 10 wit, October 20th, 1920 and i 
mentsand title ***** l ° C ' aUSeS bcarin * on taxes and a^css- 
There are additional clauses by which the purchaser amone other . 

c^^notT^han^-ori’, 51,1(1 l0 ‘ ° f fir0l, " d a d "' cIIin « house ro * 
oa not less than $lo,000 the construction to be commenced within 

six months and completed within eighteen months from the date of 

said contract, that no part of the property sold shall be used for anv 

business or commercial purposes, etc y 

Exhibit B. 

Statement Dated Feby. 10/21. 

Taxes Pr ° perty U ’ 42L05 S( 1• Ft. at GO... $6.852.63 

First deed of trust note... r 

Commissions. . 

Check to settle. . u 

$0,852.03 $6,852.63 

1 ‘ Exhibit C. 

Deed of Trust of PlaintilT et ux., Dated March 1, 1921 
Acknowledged March 7, 1921, filed for record March 17th, 1921. 

Exhibit D. 

an D ? d Km de r7 Ian i *® P hdn ‘ iff . ^ and acknowledged Febru- 
arv 12 1921, of lots 2 & 3 Square 2652 using the words Ci 

" nat t a f ld Pf'y of ‘he second part in fee simple” the land ^witli 
‘.pccial \\ arrantv <t covenants for further assurances. ’ 
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Exhibit E. 

“Settlements of Lots. 

March 17th, 1921. 

r< Price of properly, 11,421.05 Sq. ft, at .60.. $6,852.63 

Adjustment of taxes. 25 00 

Enlargement. .i;;” 30 

..$470.11 

r irst deed of trust note. . 5,350 00 

Revenue stamps on deeds. , 7 00 

Commissions.....i!!.'.' .'!!!! 342^60 

tneck to settle. 708 2*^ 

$6,877.93 6,877.93.” 

Exhibit F. 

The application for the sewer is set forth in the statement of facts. 

Exhibit G. 

Certificate of Taxes. 

“Office of the Collector of Taxes, District of Columbia. 

Joseph C. Zirkle, 203 Colorado Bldg., on the following real estate 
to wit: 

Lot9 2 & 3 Square 2652. 

130 feet on Buchanan Street, 130.90 feet on a countv road 
Part of Parcel 71/63. 

10,421 square feet, valued at $—, value of improvements $—, 
assessed in 1921 in the name of Mary Gresham Machen. There 
now appears by books and records of taxes and assessments to be 
due and unpaid as follows, with penalty and interest thereon as 
provided by law: 

General Taxes.—Paid to June 30th, 1921. 

Special Assessments .—No unpaid special assessment to date. 

M ater Main Taxes.—No unpaid water main assessment to date. 
Water rent excepted. 

Witness my hand and seal of office the 10 day of March, 1921. 

C. M. TOWERS, 

Collector of Taxes, District of Columbia, 

By W. D. CLASS, Jr., 

Deputy.” 
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Exhibit II. 

* 

“Commissioner- of the District of Columbia. 

Office of the Assessor, 

Washington. 

Special Assessment Division. 

Mar. —, 1921. 

Mrs. Mary Gresham Machen. 

C/o A. W. Machen, Jr., 

1109 Calvert Bldg. 

18 Dear Madam: 

I hand you herewith notice of assessment for sewer against 


Lot 1, Square 2652 amounting to. $67.25 

Lot 3, Square 2651 “ “ . 180.00 

Lots 1 to 3, Square 2652 amounting to. 210.00 


These bills are payable, without interest, if payment is made on f 
or before April 20th, 1921, otherwise interest from March 21st, 
1921. 

Please sign & return enclosed receipt by first mail to— 

Yours truly, WM. K. DESIIIELDS, 

Special Assessment Clerk, D. C. 

Room 102, D. C.—Building.” 

Exhibit I. 

“Book 44. 

Fol. 203. 

Office of Collector of Taxes, D. C., 

Special Assessment. 

Washington, D. C., March 21st, 1921. 

Mary Gresham Machen to District of Columbia. 

To special assessment levied under Act of Congress approved 
April 22nd, 1904, and June 5, 1920, for sewer in Buchanan Street 
against the property named below, with interest at 6 per centum 
from-,-. 

1 v-a a A A It 


Feet Feet All 

abutting abutting instal- 

Square 2652, lot. onstreet. on work. ment. 

1 . 110 110 15 

2 . 80 80 120 

3 . 50 50 75 


A. & F. Sewer.. 

Collector of Taxes." 
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ExniBiT J. 

...^ otice JY ater main assessment as rendered April 11, 1921, by 
William C. Richards, Assessor, D. C., of $160 against lot 2 and $100 
against lot 3 in Square 2652 or a total of $260 for water against 
land in question. ” 

Upon the aforegoing evidence the Court decided that the defend¬ 
ant was not liable for the amounts of the water main assessments, 
but was liable for the amount of the sewer assessment with interest 
or penalties paid thereon by plaintiff, and accordingly found for 
the plaintiff $198.38 with interest from July 5th, 1921, besides costs, 
i o which action of the Court in so finding the defendant, then and 

there in open Court, excepted and caused his exception to be noted 
by the Court. 

On December 5th, 1922, judgment was entered upon the verdict 
or finding aforesaid. 

19 All of the foregoing proceedings were had, and all ex¬ 
ceptions herein mentioned were made and allowed in open 

i°n rt prayed the Court to sign and seal this its 

hill of Exceptions and the same was accordingly done, and the 
Court signs and seals this Bill of Exceptions to have the same effect 
aforesaid, now for them, this 15 day of February, 1923, and made 
the same a part of the record of this case. 

ROBERT II. TERRELL, 

Judge of the Municipal Court of 

the District of Columbia. 

Bill of exceptions submitted to William J. Dow, Counsel for Wil¬ 
liam E. Yost, Plaintiff, this 31st day of January, A. D., 1923. 

W. J. DOW, 

Counsel for Plaintiff. 

[Endorsed:] Bill of Exceptions Submitted bv defendant Signed 
and ordered of record by Court this Feb. 15tli/23. M. 2 p. 465. 
Filed Feb. 15, 1923. Municipal Court, District of Columbia. 

20 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
21, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in Cause, At Law, No. 71368, wherein 
William E. Yost is plaintiff, and Mary Gresham Machen is defend¬ 
ant, as the same that remains upon the files and of record in said 
Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the 9eal of said Court, at the City of Washington, in said District^ 
this 1st day of March, 1923. 

[Seal of the Municipal Court, of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

21 Filed Jan. 3, 1923. Municipal Court, District of Columbia. 


United States of America, ss: 


The President of the United States to the Honorable Robert H. 
Terrell, Judge of the Municipal Court of the District of Columbia, 
Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Municipal Court, be¬ 
fore you, between William E. Yost, plaintiff, and Mary Gresham Ma- 
chen, defendant, No. 71368, a manifest error hath happened, to the 
great damage of the spiff .defendant, fvr^by^ her complaint appears. 
We being willing that eyror, if any Hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record" 
and proceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Appeals, at 
Washington, within 20 days from the settling of the bill of excep¬ 
tions, or within such additional time after the expiration of the 20 
days as the court below* or a judge thereof for sufficient cause shall 
allow*; that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the law*s and cus¬ 
toms of the United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
the said Court of Appeals, the 3rd day of January, in the year of 
our Lord one thousand nine hundred and tw*enty-three. 
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[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 


Endorsed on cover: District of Columbia Municipal Court. No. 
3969. Mary Gresham Machen, plaintiff in error, vs. William E. 
Yost. Court of Appeals, District of Columbia. Filed Mar. 2, 1923. 
Henry W. Hodges, clerk. 
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